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OP1 NI ON

Goddard, P.J.

In this boundary |ine dispute the Trial Court
essentially fixed the boundary |ine between property owned by
Norma C. Tolliver--w dow of John Tolliver--and their two
daughters, Johnnie WIson and Vera Hockett, and property owned by
Cleo Carico, as insisted by Ms. Tolliver and her daughters,
whi ch pronpted Ms. Carico to appeal and raise as her single
I ssue, which we re-state, that the evidence preponderates agai nst

the Trial Court's findings.

Two separate suits, which were consolidated at the
trial level, seek a determnation as to the boundary |ines of
properties owned by the various parties and are the basis of this

appeal .

The first suit was filed on Septenber 10, 1993, by
Billy E. Call and wife Bernice E. Call against Betty Jo Seats and
Juni or Paul Holcolm The second suit was filed on February 15,
1994, by Norma C. Tolliver, w dow of John Tolliver, and their two
daughters, Johnnie WIson and Vera Hockett against Cleo Carico,
after which Ms. Carico filed a counter-conpl aint agai nst Ms.

Tol i ver and her daughters.



At the beginning of the trial, counsel for the Calls
and Ms. Seats and M. Hol conb announced that they had arrived at
an agreenent as to the |ocation of the boundary |ine between
their clients, whereupon the case of Tolliver against Carico

proceeded to a concl usion.

After a full evidentiary hearing the Trial Court, as
al ready noted, fixed the boundary |Iine between the parties in
accordance with the insistence of Ms. Tolliver and her

daught er s.

It is patently clear fromthe testinony that, although
the deeds from Jess Wdener, the comon source of the disputed
property, called for a total of 460 feet adjacent to the
nort hwest side of Patty Branch Road, he in fact did not own that
much frontage, resulting in his property being insufficient to
grant to Tolliver the 210 feet frontage, which he did, and to

Carico the 250 feet frontage, which he purported to do.

Because (1) the deed fromthe commopn source conveying
the property to M. Tolliver was dated, executed and recorded
prior to the deeds wherein Ms. Carico acquired the disputed
property, (2) the deed to Ms. Carico, which was a quit claim
deed, specifically excepts the property theretofore conveyed to
M. Tolliver, (3) the Trial Court at the outset of his nmenorandum

opi nion found "some of the Carico testinony incredible," we



conclude this is an appropriate case for affirmance under Rule

10(a) of this Court.

The notion that we declare this a frivol ous appeal

pursuant to T.C A 27-1-122 is denied.

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for such further
proceedi ngs as nay be necessary and collection of costs bel ow

Costs of appeal are adjudged against Ms. Carico and her surety.

Houston M Goddard, P.J.



CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.



